BeepeHue B AoroeoposepneHue

ABTOpP: AHTOH boraTos, Opuan4YeCcKnin CoBeTHUK TeliaSonera
CtaTbs nybnnkyeTca B paMKax KOHKypca "®opmMysa cBa3n"

C/I0’KHO OTbICKaTb LOPUANYECKIMIA TEPMUH, Bonee ynoTpebuTenbHbli B 06bIAEHHOM MPakTUKe, YeM MOoHATHE
«[0roBop». Mexxay TeM, Kak 3TO 4acTo cayyaeTcs, obLieynoTpebnTenbHOCTb NNWb Pa3MbiBaeT 3HAYEHNE
TepMuHa, NpuaaBas eMy >KaproHHbl XxapakTep. He n3bexxan 3Tol Henerkoin cyabbbl U TEPMUH «LOFOBOP»:
WHTYWTUBHOE NMpefCcTaBfieHNe 0 foroBope 06bIYHO OKA3bIBAETCS HEMPAaBUJIbHLIM, HO 3TO BbISIBASETCSH
TOJIbKO NpY BO3HMKHOBEHWW CMopa, Aa U To, He Bcerpa. B pesysibTaTe 4acTo OKa3blBaeTCs, YTo
LeliCTBUTENbHbIE MpaBa 1 0653aHHOCTM CTOPOH AOrOBOpPa CYLLECTBEHHO OT/IMYAOTCA OT TOro, YTO UMENOCh
B BUAY MpPUY 3aKI0OHEHUN CAENKN.

MNpupona goroeopa | Popma gorosopa | CyllecTBEHHbIE YCI0BMSA AOroBOpa | 3aka04YeHne, USMEHEHWE U
pacTopxxeHue aoroeopa | MicnonHeHune noroeopa | JoroBopHas OTBETCTBEHHOCTh | Kak YnTaTh AOr0oBOp |

Lenb 3TOM CTaTbMh 3aK/l04aeTCs B TOM, YTOObl MOMOYb YeJIOBEKY C MHXXEHEPHbIM 06pa30BaHNEM HAy4YUTbCS
NMpPaBUIbHO YMTaTb W afEeKBAaTHO MOHMMATb FPakAAHCKO-MPaBOBble AOroBOPbl. ITOT HaBblK MPUrOAUTCS
OTHIOAb HE TO/ILKO B MPO(ECCUOHAJIbHON AEATENbHOCTU, HO U B YAaCTHOW XXU3HU, MHOFME acneKTbl KOTOPO
onpenenstoTcs UMEHHO A0rOBOPHbIMU OTHOLWIEHUAMMK. EcTecTBEHHO, AN NpodecCnoHaNbHOro lopucTa Bce
Jlasiee HamnncaHHOEe MOKa)eTCs COoBeplUeHHellen 6aHaflbHOCTbIO, HO, K CYacTblo AJiIS BCeEX, MNepeyveHb
npoceccuii opucTamm OTHIOAb He UCHepnbiBaeTCcs

HaHHas paboTa He npeTeHAyeT Ha MOJIHOTY W3JI0OXKEHUA MaTepuana, HanpoTuB, M3 OFPOMHOrO0 MaccCuBa
rpa>kgaHCKOro 3akoHogaTesbCTBa bbbl BbibpaHbl, NoOXXanyn, Hanbosiee NPoCTbie NMPAaBOOTHOLLEHUA. TEM He
MeHee, coBceM 6e3 Teopun 0BONTUCL He yAasoCb, B pe3ysbTaTe 4ero npodyTeHne AajibHenlero TekcTa
noTpebyeT OT YnTaTeNs onpefeneHHbIX UHTEeNNEKTYasbHbIX YCUIUNA.

Mpupopna porosopa

OCHOBHbIM 3/IEMEHTOM OPUONYECKON KapTUHbI MUpPa ABAAKTCA CybbekTbl, HageneHHble (HeBa>KHO, KeM)
MpaBoCNOCOBHOCTbLIO, TO eCTb CNOCOOHOCTbIO MMeTb MpaBa M o06A3aHHOCTU. B caMOM LUMPOKOM CMbIC/e
CYLLEeCTBYET TPU UCTOYHMKA lOPUAMNYECKNX NpaB 1 obs3aHHOCTENR:

1. HopMaTuBHbLIA NMPaBOBOWN aKT, OENCTBUE KOTOPOro PacrnpoCTpPaHAeTCa Ha HeonpeaesneHHbIn Kpyr nunL
(3aKoH, nocTaHoB/eHne [MpaBUTENbLCTBA, MPUKa3 genepasbHOro OpraHa WCMOJHUTENIbHON BNacTn w
T.M.);

2. N30aHHbIN  KakMM-IM60 rocy4apCTBEHHBLIM YNOJHOMOYEHHbIM OPraHOM MHAUBUAYAJbHbIA MNPaBOBOW
aKT, OeNCTBME KOTOPOro PacrnpoCTPaHSeTCs TONIbKO Ha onpefesieHHbIX Aul, 06bl4HO YKa3aHHbIX B
3TOM aKTe (JIMUEeH3M1s, BOOUTENbCKOE YO0CTOBEPEHME, PELLIEHNE Cyaa U T.M.);

3. [loroBop, TO ecTb «COrjalweHne AByx 1 6onee nuy 06 yCTaHOBAEHUN, USMEHEHUN WX MPEKPALLEHUN
rpa>kgaHCcKux npas 1 obs3aHHoCTen» (onpeageneHune cT. 420 TK PO).

Takum 06pasoMm, OeNCTBYHOLWMIA NOroBOp ABASETCA TaKUM XKe WUCTOYHUKOM MpaB 1 obsi3aHHOCTEN, Kak u
3aKOHOLATEsIbHbIN aKT WA pelleHue cyaa. PasymeeTcs, B nepapXxmm UCTOYHUKOB MpaBa LOroBop CTOUT Ha
HUXKHEN CTyneHbKe - B TOM CMbIC/IE, YTO He MOXeT MPOTUBOPEYUTb 3aKOHOAATENIbHOMY akTy Wan
cynebHoMy aKTy, BBIHECEHHOMY MO MoBOAY AAaHHOro goroeopa. Ho 06 3ToM 4yTb MO3XE.

MWTak, poroBop ecTb cornawleHme pAOByX M bonee nuy 06 ycTaHOBNEHMUM, U3MEHEHUM WM
NpeKpalLeHnn rpaXkxaaHCcKux npaB u obasaHHocTen. Jlnua, Kak M3BECTHO, MOTYT OblTb (U3NYECKUMU
WM IOPUANYECKMMU - Ha MpUpoAYy AOroBOpa 3TO HMKakK He BauseT. CoBCTBEHHO, lpuanyeckoe uuo,
6yayyn coBeplieHHenwen uKUnen ¢ GU3NYeCKoW TOYKWU 3PEHUs, MOTOMY U Ha3biBAae€TCHA JINLLOM, 4TO
obnapaet oOTAENbHOW, CaMOCTOSATEsIbHOW MPaBOCMOCOOHOCTbLIO HEeCMOTPS Ha TO, YTO ero JinyHas BOAA
peannisyeTcs TOJIbKO BOJIeW (PU3MYECKUX NnMLa - pyKoBOAUTENEen 1 npencrasuTenien 3Toro punan4eckoro
nunua. M3 NnpaBocnocoobHOCTY crefyeT U rpakAaHckas 4e/IMKTOCIOCOBHOCTb IOpUANYecKoro anua, To ecTb
€Tr 0 CrocobHOCTb JINYHO HECTU OTBETCTBEHHOCTb 3a HEUCIOJIHEHWE WIN HEHag exallee WCMOoJIHEHNE
rpakAaHCKux obs3aHHOCTEV, B TOM YMCJIe BOSHUKLUMX N3 FPa>KAaHCKO-MPaBoBOro AOrosBopa uiamn B CBA3M C
HUM (OT NaTUHCKOro "AenukT" - NnpaBoHapyLUeHune).

30ecb MOXHO OTMeTWUTb, 4YTO B POCCUNCKOM MpaBe OTCYTCTBYeT YrosoBHas AeSIMKTOCMOCOBHOCTb
IOpPUONYECKUX N1l (I0pSIMLO HE MOXXET ObiTb MPUBJIEYEHO K YrOJIOBHON OTBETCTBEHHOCTU MO POCCUMACKOMY
3aKOHOL4ATENbCTBY), 3aTO CyLleCTBYeT agMWHUCTPATUBHAA LEJIMKTOCMOCOBHOCTb, YeM O4YeHb YCMeLwHOo
Mosb3yloTCS pa3Hble Hag30pHble opraHbl, HewanHo WTpadys PUANYECKUX JUL 33 PasnyHble
AAMUHNCTPATUBHbIE NMPABOHAPYLUEHNS.

N3 neranbHOro onpeneneHns OOroBopa Kak corfalleHns OByx u 6onee nuy 06 yCTaHOBAEHUU, NU3MEHEHUN
WM NpeKpalLleHnn rpakhaHCKMx npaB n obsisaHHOCTeN crenyeT, MOMUMO MPOYMX, OBa MPUHUMMANANBHO
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Ba>XHbIX BblBOOA:

Bo-nepBbiX, AOroBOp €CTb COrJjialleHue nLy, TO eCTb Bblpa’keHue COorjlacoBaHHOW WX BOJIN YCTAaHOBUTH,
VU3MEHUTb WM MNPEeKpaTUTb CBOM rpakAaHCKMe rnpaBa M 0643aHHOCTM B OTHOLUEHUAX Opyr C apyrom. lMpu
3TOM, [OroBOp He ycCTaHaBAMBaeT 0643aHHOCTW OJ1S TPETbUX JINL, KOTOPbIE HE Y4acTBYIOT B LOroBOpe B
KayecTBe CTOPOH, OAHaKO MOXXEeT cOo3fdaBaTb AN TPETbUX JINL MpaBa MO OTHOLUEHMIO K OOHOW Wan
HECKOJIbKUM CTOpPOHaM goroBopa (MyHKT 3 cT. 307 TK P®).

Bo-BTOpbIX, NpaBa 1 0643aHHOCTMX, BO3HUKLLUNE N3 [OrOBOpPa, CamMu rno cebe HUYEM He OT/INYaOTCA OT NpaB n
0643aHHOCTEN, BO3HMKAIOLWMNX U3 3aKOHa UK , 0AHAKO €ro AeNCTBUE OrPaHNYEHO KPYroM JiNL, YKa3aHHbIX B
noroeope. NosToMy NpaBo 4OroBopa PMCTbl Ha3blBalOT "4aCTHbLIM NpaBoOM", MPaBOM YaCTHbIX UL, KOTOpbIe
cBoboaHoO n 6e3 npuHyxgeHnsa (cT. 421 K P®) cea3anm cebsa porosopHbeiMm o06A3aTenbCTBAMM U MOAYHUIN
COOTBETCTBYIOLLNE JOrOBOPHbIE MpaBa.

B oTcyTCcTBME OOroBOPHLIX OTHOLIEHWI JMLUA HUKaK OPUONYECKN He CBsi3aHbl Mexny cobol, oTBevas
TONbKO Mnepef 3aKOHOM, KOTOpPbIA LeACTBYeT B OTHOLIEHUN BCEX CYObLEKTOB HE3aBMCUMO OT WX BOJIN U
)KenaHus. 3akJilo4eHneM [0oroBopa 3TV nua A06poBOILHO W B3aMMHO 00513biBalOTCSA Apyr nepen Apyrom,
npuobpeTaloT YacTHble NMpaBa U 06s3aHHOCTU. TOBOPS LPUANYECKMM SI3bIKOM, B pe3yJibTaTe 3ak/lovyeHus
J[lOroBOopa MexXay JuuaMn, KOTopble CTajn CTOPOHaMW [0roBopa, BO3HMKAKOT MPaBOBble OTHOLUEHUS
(NpaBOOTHOLLIEHMNSA), NPMYEM 3TW NPABOOTHOLLIEHNSA OXPAHSAOTCS 3aKOHOM 1 3aLLMLLAIOTCS NPaBOCyANEM.

MO>XHO CKas3aTb, YTO CTOPOHbI AoroBopa obpasyoT ocoboe "KOMbIOHUTMK", CYyLLEeCTBYIOLLEE MO MpaBusiaM,
YCTAHOBJIEHHbIM [0r0BOPOM WU FPaKAaHCKMM 3aKOHOLATeNIbCTBOM, KOTOpPOE MPUMEHUMO K AaHHOMY Buay
MpaBoOTHOLWEHWA. JlMua cBoboAHbl B 3aK/IlOYEHUW [OroBopa, HO CaMMM (DaKTOM €ro 3akKJIlOYeHUS OHMU
06s3bIBalOTCA cobt0AaTbh He TOJNbKO YC/IOBUS [OroBopa, HO UM HOPMbl 3aKOHOAATESIbCTBA, KOTOpPbIE
perynnpyoT AaHHbIA BUO MPaBOOTHOLLEHWA.

FOpnanyecknin akT 3aKkJ04eHNS, UCMOJHEHUA NAW NPEKpPaLLeHns Jorosopa caM no cebe nmeeT cepbesHble
rMpaBoBble MOCNeACTBUA. TakMe OEeNCTBUA WU3MEHSAIT MPaBOBOE TMOJIOKEHME WX YYaCTHUKOB MyTeMm
YCTa@HOBJIEHNS, U3MEHEHUA WAN MNpPEeKpalleHMs COOTBETCTBYIOLNX Fpa)KAaHCKUX npaB M obsA3aHHOCTeNR.
[encTBus, HampaBJieHHble Ha YCTAHOBJ/IEHME, W3MEHEHMWE WAN TMpPeKpalleHne rpaK4aHCKUX MpaB Wu
0653aHHOCTEN B rpa)KAaHCKOM 3aKOHOA4aTesIbCTBE Ha3biBalOTCA caenkon (cT. 153 FK PO).

Takum obpa3oM, OOroBOp MOXXHO pacCMaTpMBaTb KakK CAENIKY, TO eCTb puanvyecknin akT COBEpPLUEHMUS
CTOpOHaMn [JOroBopa [OENCTBUN, HamMpaBi€HHbIX Ha YCTAHOBAEHUE, W3MEHEHUe Wan MpeKpalleHne
rpa>kgaHckux npae 1 obs3aHHOCTEN CTOpoH goroeopa. Kak n nobon opugndecknin gakT, caenka cama no
cebe He wmnMeeT BHYTPEHHEro MNpPaBOBOrO COOEPXXaHUA: OPUCTIPYLAEHUMSA Mn3yyYaeT MnpaBo, a He caMu
0EeNCTBUA, B pe3ysibTaTe COBEepLUEHUS KOTOPbLIX 3TO NpaBoO BO3HUKAET, U3MEHSAeTCA UM npekpawaeTtcs. B
HEeKOTOpPOM CMbIC/Ie cAeflka eCcTb "HavasibHad To4ka" B HPUAMYECKOM MPOCTPaHCTBE 4YacCTHOro rnpasa -
TO4YKa, U3 KOTOPOM MPOUCXOAUT MHOXECTBO MPaBOBbIX MOCNEACTBUA, HO CaMa TOYKa Mo ONpeneneHunio He
conepuT B cebe HMYEro PNANYECKN 3HA4YNMOrO.

B pe3ynbTaTe COBepLUEHMS COENKM MeXAYy €e CTOPOHaMW BO3HWKAKT MpaBoOBble OTHOLWEHUS (B3auMMHble
npaBa M 06583aHHOCTK), COBOKYMHOCTb KOTOPLIX COCTaBAseT MHOW acnekT obuwero noHsaTua "porosop',
Hexxenun "gorosop-caenka'. Ocobble, YaCTHbIE MPAaBOOTHOLLEHWS CTOPOH AOroBOpa MO CYLEeCTBY ABJISAOTCA
YCNOBUAMMN COEJIKW, HO HE CaMOol caenikon. Koraa roBopsit 06 McnosHeHWn oorosopa, To pevyb NaeT UMeHHO
06 MCNosHeHUN [OOroBopa-NPaBOOTHOLWIEHUS, TO eCTb O peasm3auum Tex caMmbix npaB WU obs3aHHOCTeN,
yCTaHOBJIEHME, W3MEHEHME WAN NpeKpalleHne KOTOopbIX ABASETCA MNpeaMeTOM COorjlalleHns nuu,
3akjoumBLUMX gorosop. Mo cyuwecTBy, AOroBOpP-NPaBOOTHOLWIEHWE M eCTb TO CaMOe YacCTHOoe MpaBo,
BO3HUKLLEE U3 COENIKU, KaK IOpuanN4eckoro gakTa.

Camo no cebe nNpaBo abCTpaKTHO N He BCerpa CywecTByeT B Kakon-nnbo obbekTnBHOM popme. Hanpumep,
YCTHbIA [Or0BOP KYMNJW-NPOAakym XPaHUTCHA B TOJIbKO MaMsATW CTOPOH CAEJIKW, 4TO, pa3dyMeeTcs, co3gaeT
OOMONIHUTESNIbHbIE CJIOXKHOCTU B CJlydae BO3HUKHOBEHUS CMOPOB MeXxAy CTopOoHaMmu MO BOMpocam,
CBAI3@aHHbIM C 3aKJIlO4YeHMEeM 1 UCMOJIHEHUEM Takoro gorosopa. 1o 3Ton NpuyMHe AOroBOpbl, coaepxalume
CNOXXHble M1 MHOIMOCOCTaBHble MPaBOOTHOLIEHUSA, COCTaBAATCA MUCbMEHHO - TeéM CaMblM 4YacTHOe MpaBo
porosopa npuobpetaeT o06beKTMBHYIO (OpPMy AOKYMeHTa. Takmm obpa3oM, BO3HUKAET TpeTuh acnekT
MOHATUSA "[OroBop" - [OrOBOP KakK AOKYMEHT, TO eCTb 06bekTmBHasa hopMa AOrOBOPHbLIX MPABOOTHOLLEHUA.

Taknm obpa3oM, NoHATUE "OoroBop" BKAOYAET B cebs Tpu pa3nMydHbIX acrekTa:

1. [oroBop-chefnika, TO eCTb lopuanYeckuin GakT LeNCcTBUA NuUL, HanpaBiieHHbIX Ha YyCTaHOBJieHUe,
M3MEHEHME WM MpeKpalleHne rpakOaHCKUX npaB U obs3aHHoOCTel (YC/ioBHasi aHasllornsi - co3naHue
nucaTesnemMm NMTepaTypHoOro rnponsseneHuns). Cama no cebe coesika He MMeET IOPUANYECKOrO COAEPIKAHMS,
HO MMeeT lopuamnyeckue nocaeacTesuns B BUOE COBOKYMHOCTU AOrOBOPHbLIX MPAaBOOTHOLLEHUN;

2. [loroBop-npaBoOOTHOLIEHNE, TO eCTb COBOKYMHOCTb MNpaB M 0653aHHOCTEN, BO3HMKLUMNX, U3MEHUBLUMNXCA
WJN NpekpaLleHHbIX BCIeACTBME COBEPLUEHUS CAEKN. [LOroBOp-NpaBooTHOLWeHMe obpa3yeT YacTHOe NpaBo
CTOpPOH poroeopa (ycnoBHas aHasnorus - aBTOPCKMA 3aMbiCen nucaTens, cofoepXXaHue nnTepaTypHoro
rnponsseneHns);



3. [oroBop-OOKYMeHT, TO eCTb O06beKkTuBHasa opMa [Aorosopa-npaBooTHoweHnsa ("dukcaumnsa"
MPaBOOTHOLIEHU Ha MaTepuasibHOM HOCUTeNe - MNUCbMEeHHbI TeKCT, ayauosBuaeos3anncb u T.n.). B
KayecTBe YCJIOBHOM aHaNormm MOXXHO MPUBECTU PYKOMUChb UTEpaTypHOro npoussefeHns, OoTparkaloLlyo
aBTOPCKWUI 3aMbICeNl NUcaTens).

YKa3aHHble BbllWe TPpW pa3/InyHbIX acrnekTa eAuHOro MnoHATUS “"gorosBop" (Oorosop-cAesika, LOoroBop-
MPaBOOTHOLUEHME N OO0rOBOP-AOKYMEHT) MOryT MOKa3aTbCs YMCTO TeopeTmyeckom abcTpakuuen. Mexay
TeM, 3TWU nNpeacTaBsieHUs ABNAITCA (QyHOaMeHTallbHOW OCHOBOW OOKTPWUHbLI A0OroBopa, OCHOBOW
IOPUANYECKOr0 MbIlLIEHNA B 061aCTu AOroBOpPHOro npasa. MNpuMeHas TepMuH "goroBop", OpUCTbl 06bIYHO
He YKa3blBaloT acneKT, B KOTOPOM UCMONb3yeTCHA 3TO C/I0BO, MOCKONbLKY A8 cneunanncTa 3To CoBepLUEeHHO
O04YEeBMOHO W3 KOHTEeKCTa, 04eBUAHO A0 6aHanbHOCTU. Mexay Tem, O4eBMAHOE IOPUCTY OKa3blBaeTCsH
Heo4YeBUAHbIM C OGbITOBOM TOYKW 3peHUs. B pesynbTaTe BO3HWKAET MNyTaHULA MOHATUA U BECKOHeYHble
TEPMUHOJIOTYeCKme CNopbl, KOPPEKTHOE NPaBONMOHMMaHNE OKa3blBAaeTCS HEBO3MOXKHbLIM.

K co)aneHuto, HEBO3MOXXHO Hay4YMUTbCA MPaBUILHO TOJIKOBaTb AOr0BOP, CHavasa He Hay4YMBLUMCb 4YeTKO
BbIAENATb U3 KOHTEKCTa Haa/eXallui acnekT 3TOro TEPMMHA, Aa)Ke eCc/qiv NoHadvasy 3Ta 3ajada KaxeTcs
abCcTpakTHOM N OTOpPBaHHOM OT peasibHOCTU. Pa3ymeeTcs, 3To noTpebyeT onpeneneHHON BHYTPEHHEN
paboTbl OT YnTaTenNs, HO pe3yibTaT TOro CTOUT.

dopmMa porosopa

pakgaHcKoe 3akoHogaTenbCcTBO Poccunm (cT. 158 K P®P) BbigensaeT Tpu hopMbl COENOK - YCTHas, NpocTasd
NMUCbMEHHasa N HoTapuasibHas.

B ycTHOM popme (cT. 159 K P®) mMoryT coBepLlaTbCs BCe CAESIKU, KpOMe Tex, A1 KOTOPbIX 3aKOHOM UK
cornalleHmeM CTOPOH He YyCTaHOBJIeHa MUCbMeHHasa (npocTtas WMAuM HoTapuanbHad) dopma. [orosop-
MPaBOOTHOLLEHNE B AAaHHOM Cjlydae He uMeeT 06bekTUBHOW (hopMbl AOroBOpa-4OKYMeHTa. YCTHO MoryT
coBepllaTbCA U CAENKM BO WCMOJIHEHWE O0roBOpa, 3aK/IIOYEHHOro B MUCbMEHHON dopMe (MpocTon wuan
HOTapuanbHOW), eC/in 3TO HE NPOTUBOPEYUT 3aKOHOA4ATEeNbCTBY UAN YCIOBUSAM LOrOBOpa.

B nncbMeHHOW ¢dopMe AO/IKHbI 3aKa4YaTbCAa CAENKU MexXAOy PUANYECKUMX nuuaMun, COENKU Mexay
OPUONYECKUMN N DU3NYECKUMWN NMLEAMU, @ TakXe CAesKU (U3NYeckux nuy, mexgy coboi Ha cymmy,
MpeBbIlaloWy AeCATUKPATHLI MUHUMasbHbLIA pa3Mep onJjaTbl Tpyda, a TakXe B WHbIX Cay4dasx,
npenycMoTPEHHbIX 3aKOHO4aTeNbCTBOM (CT. 161 'K PD).

NMncemeHHas ¢GopMa caenkn nojapasymeBaeT COCTaBJ/ieHWE [OroBopa-AOKyMeHTa, noAnucaHHoro
YNOJIHOMOYEHHbIMU MNpeaAcTaBUTeNaMnU CTOpPOH. [pu 3TOM [OMNycKaeTcs WUCMNosb30BaHMe dakcmMune,
3NIeKTPOHHON uncpoBon noanucm nmbo nHoro aHasora cobCTBEHHOPYYHOW NOAMMCKM NpencTaBUTENs
(HanpMep - 2NEKTPOHHOrO0 MOYTOBOro COObOWEHMA WAM  CcneynanbHOW  (PYHKUUMM MNpPOrpaMMHOro
obecnevyeHns Hanomobume "kHomkm" "CornaceH"), HO TOJILKO B C/AyYasix U B Mopsake, npenyCcMOTPEeHHbIX
3aKOHOOaTeNbCTBOM UM COrflalleHneM CToOpoH. (cT. 160 MK PO).

CnepyeT OTMETUTb, 4TO HecobnwfeHne NpPoCTONM MUCbMEHHOW (hOpMbl CAENKM B CJy4asdX, Korga Takas
dopma sABnaeTcsa obszaTesnbHOM, camo Mo cebe BeYeT ee HEQENCTBUTESILHOCTb JINWb B CJy4YasX, NPsSMo
nPenyCcMOTPEHHbIX 3aKOHOAATEeNbCTBOM WM COrjiaweHneM CcTopoH (n. 2 cT. 162 K P®). B cnyyae
BO3HUKHOBEHUA Cropa MeXXAy CTopoHaMu caesikm, obsizaTesnbHasa NUCbMeHHas opMa KOTOpol He 6bina
cobnofeHa, CTOPOHbI NULWIAIOTCA MpaBa CCbIIaTbCA B MOATBEPXAEHWE CAESIKW U €ee YCJOBUN Ha
cBUpeTenbCKMe rnokasaHusa, ogHAKO COXPaHSAT NpaBo NPUBOAUTb MUCbMEHHbIE U NHblE AOKa3aTenbCTBa.
YunTeiBasA, 4TO MpakTUYeckas poJib CBUOETENIbCKMX MOKa3aHuM B peasibHOM apbuTpakHOM npouecce
6/M3Ka K HyJlo, MpaBoOBble MOCNEACTBUS HecobnogeHna MNpoCcTON MNUCbMEHHON (OpPMbl  CAENKMK
npencTaBfAsOTCA HE CJIULLKOM CYPOBbIMMU...

HoTapunanbHoe y[oCTOBEpPEHME CAENKW OCYLLEeCTBASETCS JMLUOM, UMeKLWUM MpaBo COBEPLUEHUS TaKoro
HOTapuaJibHOro gencTeBus (HOTapMycoM, a B psge CJiydaeB M MHbLIMU JAuLaMu), NyTemM MNpOoCTaBiAEeHUS
yOOCTOBEPUTESIbHON HaANucM Ha COOTBETCTBYKOWEM [OroBope-gokymeHte (cT. 163 TK P®). Takum
obpa3oM, HOTapuasibHO YAOCTOBEPEHbLI MOryT ObiTb TOJIBKO CAEJIKW, COBEPLUEHHbIE B MUCbMEHHON (OpMeE,
TO €CTb MPU HaN4YMN COOTBETCTBYIOLLLErO0 AOrOBOPaA-AOKYMEHTA.

HoTapuanbHoe yoocToBepeHne caesok obsizaTenbHO B CJ/lyYasx, YKa3aHHbIX B 3aKOoHe (Hanpumep, peHTa no
npasunam CcT. 584 TK P®), nubo B ciydasx, NpeayCMOTPEHHbIX COrjalleHneM CTOPOH - Ja)ke ecau no
3aKOHYy HOTapuanbHOe Yy[OoCTOBEpeHue [aHHOro BuAa caenok He Tpebosanocb. MHorga CTOPOHbI
npeanoYnTalnT HOTapuasibHO yAOCTOBEPATb CAEJIKW, CNpaBedsIMBO MNoJsaras, 4TO Takasa chesika nosyyuT
CYLWEeCTBEHHYIO AOMNOJIHUTESbHYIO 3aLNTY OT BO3MOXHbIX MPUTHA3AHUNA TPETbUX UL,

HecobniopeHne HoTapuanbHOM hOpMblI COENKWM B Clydasx, Korga Takaa dopMa snaetca obasaTesnbHOR,
B/ie4YeT ee HUYTOXHOCTbL (CT. 165 MK P®). Takasa choenka He MMeeT HUKaKUX MpaBoBbIX MOCAeACTBUMN, 3a
VCKJTIOYEHNEM MOCIeACTBUA CBOEN HEeAENCTBUTENbHOCTU U HeAeNCTBUTEIbHa C MOMEHTa ee COBepLUeHus.
Hano 3amMeTuTb, YTO HEeLEeNCTBUTESIbHOCTb HUYTOXHOW COENKU He 3aBUCUT OT pelleHna cyna, KOTopblr
NNWb KOHCTaTuUpyeT (aKT HeOeNCTBUTENbHOCTU HUYTOXHOWM CAENKW U NPUMEHseT MocieacTBmsa ee
HeoeNnCcTBUTENbHOCTHU (CT. 166, cT. 167 TK PD).



B cnyyvaax, nMpsMO yKasaHHbIX B 3aKOHE, CAE/NIKW, COBEpPLUEHHble B MUCbMEHHOW ¢opMe (MpocTon wan
HOTapuanbHOW) Nnogsie)xaT rocygapCTBEHHOW perncrpaumn. B 4acTHOCTKU, rocynapCTBEHHOW perncrpaunmn
nogfiexxaT COENIKU C HEABUMXXMMbIM UMYLLLECTBOM (3a UCKJIIOYEHNEM KPaTKOCPOYHOWN apeHabl Ha CPOK MeHee
ofHoro roga). Hapo nmeTb B BMAY, YTO perucTpaumm nogiexunT MMeHHO OOroBop-CAesika, a He A0roBop-
MPaBOOTHOLLEHNE: PErUCTPUPYIOWNI OpraH perncTtpupyeT GakT 3aKJlYeHUs OOroBopa, a He ero
cogep)xaHue u”, COOTBETCTBEHHO, He BMpaBe BAMSATb Ha MNPABOOTHOLWIEHUS, BO3HMKaOWME U©3
CooTBeTCTBYyloWen caenkn. [pn 3TOM camMa TrocygapCTBEHHass perncTpaums OoCyWecTBAAeTCSs
MpoCTaBJIEHWEM COOTBETCTBYIOWIEro WTaMmna Ha 3K3eMMNJsipax COOTBETCTBYHOLLErO [OroBopa-AOKYMeEHTa.
Perncrtpaums yCcTHbIX COEJI0K, pa3yMeeTCs, HEBO3MOXKHaA.

HecobnogeHne tpeboBaHMS 3aKOHa O FOCYAapCTBEHHOW perucTpaumn COesiKU BAeYEeT HUYTOXKHOCTb 3TON
COENKW.

CyLiecTBeHHble YyC/I0BUSA A,0roBopa

CornacHo cT1. 432 TK P®, [OoroBop cCYMTaeTCA 3aKJIIOYEHHbIM, eC/in Mexhy CTOPOHaMWM [OCTUrHYTO
corjnawieHme rno BCEM CYyLLEeCTBEHHbIM YCNOBUAM LOroBOpa M 3TO COrjalleHne COBepLUeHO B HaAsexxallen
copme (yCTHOWM, MPOCTON MUCbMEHHOW WM HoTapuanbHoWn). Takum obpa3om, OOroBop He MNpu3HaeTcs
3aKJIIOYEHHBIM B CJ/ly4yae, eC/iM CTOPOHbI He [OCTUrAM coraacms xoTa 6bl MO OAHOMY CyLLEeCTBEHHOMY
yCNOBUIO [OrOBOpPa.

Mo npaBunam CcT. 432 T'K P® MOXHO BbiAeNUTb caefylowme Tpu Buaa CyLeCTBEHHbLIX YCJ0BUIA OOroBoOpa,
rnepBbIn M3 KOTOPLIX oOnNpefenseTr [OOroBOp KakK CcAefiKy, a ABa Apyrux onpenenseT [OroBop Kak
NnpaBoOOTHOLUEHUE:

1. NMpeameT gorosopa.

2. Ycnosus, KOTOpPble Ha3BaHbl 3aKOHOOATEJ/IbCTBOM KaK CyLWleCTBEHHbIE UJTN HeobxoaouMble ons A0rosopos
O0aHHOro Bnaa,

3. Ycnosus, KOTOpPbI€ Ha3BaHbI ntobon CTOpOHOIZ B Ka4ecCcTBe CylleCTBEHHbIX.

MNpeoMeToM JOroBopa SBAAITCS LEACTBUSA, KOTOPbIE CTOPOHbLI ByayT coBepLliaTbh B Ka4eCTBE UCMOSHEHUSA
noroeopa. WHave roBops, npefMeT [OroBopa onpefenseT chefiky, TO eCcTb pUANYECKUN ¢aKT, u3
KOTOPOro BO3HWUKAOT MPaBOOTHOWEHNSA CTOPOH AoroBopa. MIMeHHO npegMeTOM OOroBopa OMNpenesnseTcs
[OroBop-cAefnika, MOPOXKAAWMA [0roBop-NpaBooTHoweHMe. Hanpumep, npegmeToMm paorosopa o6
OKa3aHUM YCNyr CBA3W SABASETCSA [AOEATENbHOCTb NO npueMy, obpaboTke n xpaHeHUo coobuieHun
3/1IEKTPOCBA3N, NPegMETOM [AOroBopa Kynau-npogaku siBAseTcsa LeNCcTBMe No nepepade Bewmn (obbekTa
Kynam-npofakn) B cobCTBEHHOCTb MoOKynaTens, NpeaMeToM [OroBopa noapsiga SIBJASETCS BbINOJIHEHME
onpepeneHHon paboTebl N Tak fanee.

MNpeomMeT [OroBopa, 3a PedKMMM U BeCcbMa CreunasbHbIMU WCK/IOYEHUSIMW, BCerga OencTesne Wwan
NesATeNbHOCTb, KoTopas OydeT ocCylecTBASATLCA Ha YCJIOBUAX, YCTaHOBJIEHHbIX [OOrOBOPOM Kak
MpaBoOOTHOLIEHMEM. B 3TOM CMbIC/Ie YCNI0BME O MPeOMeTe OOroBopa €CTb TO, YTO CBSI3bIBAET lopuamnyeckune
abcTpakumyM [0roBopa-NpaBoOOTHOLUEHUS U peasibHblii MUP, B KOTOPOM CTOPOHbI [0roBopa CoBepLUatoT
NEeNCTBUSA, peryampyemble 3TMM OoroBopoM. O4eBMAHO, 4TO MNpeaMeT A0roBopa eCTb KJIIOYEBOE YCJIoBUE,
Nno3BoJisitoliiee ajeKBaTHO TOJIKOBaTb [Or0BOP MPUMEHUTENBLHO K peasibHbiM AeACTBUAM €ro CTOPOH.

WHble ycnoBus OroBopa B COBOKYMHOCTU COCTABASAOT AOrOBOP Kak MPaBOOTHOLLEHWE, TO eCTb ONMpenensioT
npasa 1 0653aHHOCTU CTOPOH, KOTOPbIE YCTAHABIMBAKOTCA, U3MEHAOTCSA UAN MPEKPALLAOTCA UCMOIHEHNEM
JaHHOro goroeopa. YacTb 3TWX YCJIOBUIA Ha3BaHa 3aKoHoLaTesieM, Apyrasi YacTb OnpenensieTcs CaMumm
CTOPOHaMM MO CBOEMY YCMOTPEHWIO, MpuYeM 3aKoHoAaTesbHble U "4acTHO-MPaBoBbLIe" (yCTaHaBJ/IMBAaEMble
CaMMMU CTOPOHAMN) YCIOBUS B3aUMHO AOMNOJHAT APYr Apyra.

Fpa)kgaHCKOe 3akoHOOaTeNIbCTBO YCTaHaBAMBaeT cneuuanbHble TpeboBaHWA K HEKOTOPbIM BuAaM
OOroBOpPOB, MPUYEM K YUCY 3TUX TpeboBaHUI OTHOCATCA U CYLLECTBEHHbIE YCJIOBUA COOTBETCTBYHOLMX
OOroBopoB. Takme [OoroBopbl MPUMHATO Ha3biBaTb "MOMMEHOBAHHbLIMK AOroBopamMn", LUPOKUIA CMNEKTP
KOTOpPbIX NPUBOANTCA KaK B pakAaHCKOM KoLeKce, Tak U B APYrnux 3akoHoAdaTesIbHbIX akTaX. B YacTHOCTwH,
K MOMMEHOBaHHbIM LOrOBOPaM OTHOCUTCA AOroBop 06 okasaHuW ycayr CBA3W U LOFOBOP O NMpUCOedNHEHUN
ceTel 3/1EeKTPOCBSA3M, MOMMEHOBaHHbIE B 3aKOHOAaTesibHbIX akTax Poccuickon ®Pepepaunm B obnactu
CBSA3MN.

MOMMUMO CyLLECTBEHHLIX YCJI0BUMA, YCTaHOBJIEHHbIX 3aKOHO4ATENLCTBOM, Jsobas M3 CTOpOH BMNpaBe
HacTamBaTb Ha CBOUX YCJIOBUAX, CYLLECTBEHHbIX ASS 3TOW CTOPOHbLI. B cnyyae oTKa3a Apyron CTOPOHBI
(cTOopoH) pmorosopa OT MNPUHATUSA TakUX YCNOBUA OOMOBOP HE CYMTAETCH 3aKJlo4eHHbIM. B 4acTHOCTMW, B
nogasnsowem 6oNbLWIMHCTBE Cy4aeB, K YUCAY TakuMX "YacCTHbIX" yC/NOBUA OTHOCUTCH YC/IOBUE O LEHe
[OroBopa, MOCKOJIbKY rpakAaHCKoe 3akoHOo4aTesbCTBO B KayecTBe obuiero mpasBuia He ycTaHaB/MBaeT
LleHy B Ka4yecTBe CyLeCTBEHHOro yCi0BuS.

CnenyeT OTMETNTbL, 4YTO CTOPOHbLI BlfpaBe 3aKJK4YNTb AO0roBop Kak MOMMEHOBAHHLIA, TakK U



HEMOMMEHOBAHHbLIA [OOrOBOP, a TakKXe CMelaHHbIA [OOroBop, COAEPXKALLWA 3NIEMEHTbI  Pas/INYHbIX
MOMMEHOBAHHbLIX [0roBOpoB. Pa3ymeeTcs, K CMellaHHbIM [O0roBopaM TMPUMEHSOTCA  MpaBuna,
YCTaHOBJIEHHbIE 3aKOHOAATE/IbCTBOM A/ Ka)KA0ro M3 MOMMEHOBaHHbIX OOroBOPOB, BXOASALWMX B COCTaB
CMelwaHHoro gorosopa (cT. 421 TK PO).

3aKniouyeHne, U3MEeHEeHne U pacTop>XKeHue Aorosopa

TepMuH "3akno4yeHne gorosopa" mMmeeT ABa 3Ha4YeHUS: COorjlacoBaHMe CTOPOHaMU rnpegmeTa O0rosopa wu
€ro CyLeCcTBEHHbIX YC/IOBUN, a TaKXe lopuanvyeckmne gencTBus, HanpasseHHbIE Ha 3ak/lo4YeHne CAesKN.

PasymeeTcs, [OCTUIXKEHME corjacms CTOPOH Mo mpeaMeTy M yCJIOBUAM [OroBopa sABaseTcsa Haubornee
CNOXXHbIM 1N OeNMKaTHbIM 3TarnoM 3akJiloyeHust gorosopa. CTopoHbl CBOGOAHLI B 3aKJIIOYEHUN AOroBOpa U B
nobon MOMEHT MMEKT MpPaBO OTKa3aTbCA OT €ro 3akJYeHUs, MPUYEM MOHYXXAEHUE K 3aKJIIYEHUIO
joropopa 3anpeweHo cT. 421 TK P®. Tak 4TO pe3ysnbTaT 3TOro npenBapuTesibHOro 3Tana 3aBuCUT
VCKJTIOYUTEJIBHO OT KBaJnukaumm n obpon Boan NeperoBopLLNKOB.

B To ke BpeMs cyuwlecTByeT [Ba TUMa LOrOBOPOB, CYLLECTBEHHble YCJIOBUMS W NpeaMeT KOTOpbIX He
noanexaTt obcyxaeHuto. [pyras cTopoHa BrpaBe svMbo cCoOrnacuTbCsa C HUMK, NGO OTKaszaTbCs OT
3aKJ/I04YeHNA foroBopa. K TakMm AoroBopaM OTHOCUTCS Ny6INYHbIA 4OrOBOP U AOFOBOP NpUcoeanHeHns (He
nyTaTb C OFOBOPOM O MPUCOEANHEHNN CETEN CBA3N).

Mo npasunam cT. 426 TK P® nybaAnMYHLIM 4OroBOPOM MPU3HAETCH AOroBOP, 3aKJIIOYEHHbLIA KOMMeEpPYeCKOomn
opraHmMszaumen M ycTaHaBAMBawLWMUA ee 0653aHHOCTM MO MNpOAake TOBapOB, BbIMOJHEHUIO paboT wan
OKasaHuIo YCJyr, KOTOopble [aHHas opraHusauma no XapakTepy CBoen [eATesIbHOCTU [OJIKHa
OCYLLEeCTBAATL B OTHOWEHUN KaXXAoro, KTO K Henm o06paTtutca (po3HMYHas TOProBfs, MepeBo3Ka
TpaHcnopTom obuiero noJsib30BaHUSA, YCAYyru CBfA3M, 3HeprocHabxeHne, MeANUMHCKOE W TOCTUHUYHOEe
obcny>xmBaHue v T.M.).

LeHa ToBapoB, paboT, ycnayr, a TakXe WHble YyCcnoBus MybANYHOro [OrosBopa YCTaHaBAMBAOTCSH
OOVHAKOBbIMM 071 BCex noTpebuTenen, 3a WCKAIOYEHWEM CJly4aeB, KoOrga 3aKOHOLATEsIbCTBOM
O0NyCKaeTCca npefocTaB/ieHNe NbroT AN OTOeNbHbIX KaTeropun notpebutenen.

[loroBopoM npucoeanHeHns MNpu3HaeTcs AO0roBop, YC/NOBUA KOTOPOro onpeneneHbl O4HOW U3 CTOPOH B
dopmynapax AM UHbIX CTaHOAPTHbIX dopMax U Moram 6biTb MPUHATLI OPYro CTOPOHOM He MHave, Kak
nyTemM NnpuUcoeanHEeHns K NpeasiodKeHHOMY A0roBOpy B LIESIOM.

Taknm obpasoMm, B nNybaAM4YHOM [OroBope OAMHAKOBbLIM [OJ19 BCex noTpebutenen aBnseTcsa OOroBop-
MpPaBOOTHOLLEHME, MPU 3TOM LOr0BOPbI-AOKYMEHTbI MOIYT OT/IM4aTbCA KaK TEKCTyasibHO, Tak 1 no ¢opme -
€C/IN TOMbKO MPX 3TOM He HapyllaeTcs NPUHUKUN egnHoobpa3ns NpaBOOTHOLWIEHUN, (hOpMasiIn30BaHHbIX B
COOTBETCTBYIOLLNX OOKYMEHTaX.

B oTinume oT ny6AMYHOro [OOrOBOpPA-NpPaBOOTHOLLIEHWUS, OOroBOp MPUCOEAUHEHUS OAWHAKOB [ANs BCEX
notpebuTtesein MMeHHO KaK OOKYMeHT. Pa3ymeeTcsi, MOAEHTUYHOCTb OOKYMEHTa O3HavYaeT UOEHTUYHOCTb
MPaBOOTHOLIEHWI, KOTOpPble OMNpenenstoTcss 3TMM AOKYMEHTOM, Tak 4YTO [0roBop MPUCOeAMHEHMNs eCTb
6onee xecTkasa copma nybnmyHoro gorosopa.

CornacHo cT. 432 TK P® poroBop Kak chesika 3akKJjl4aeTcsa nocpencTBOM HanpaBseHUsa odepThbl
(NpepnoXXeHna 3ak4YUTb AOrOBOP) OOHOM M3 CTOPOH U ee akuenTa (NPUHATUA NPeasioXXeHus) apyromn
cTopoHon. Mpun 3TOM odhepTa O0J/IKHA CoAep)XaTb BCE CyLleCTBEHHbIe ycnoBusa gorosopa (cT. 435 K P®).
ITOT NOPSA[OK Cyw,ecTBYeT CO BpeMeH PUMCKON nMMnepun 1 BrnoJsiHE YCNELHO NPMMEHSeTCs BO BCEM MUpE, U
Poccusa oTHIOOb He UCKYeHne. HanpuMep, UEHHUK PO3HMYHOINO MarasnHa ecTb odepTa 0 npnobpeTeHnn
ToBapa Mo ob6bSABMEHHOW LieHe - MOoKynaTesb BrpaBe MNPUHATbL MPensiokeHne WU KynuTb ToBap, ambo
OTKa3aTbCs OT aKUenTa U ocTaTbCs 6e3 MoKynku.

HeTpyOHO 3aMeTuUTb, 4TO B C/lly4ae 3aKJIl04eHUa AOroBopa B MUCbMEHHON hopMe nNyTeM akuenTa odepTbl
obpa3yloTca OBa AOKyMeHTa (odepTa M ee aKuenT), KaXKabll N3 KOTOPbIX NoAgnucaH OAHOW CTOPOHON U
KOTOpblE B COBOKYMHOCTN COCTaBAAIOT OOroBoOp-A0KyMeHT. OgHako, Hanbonee LUnMpoKoe pacrnpocTpaHeHune
rnosiyymna npakTMKa 3akKJ/Ilo4eHNs OOroBopa B BUAe OAHOro AOKYMEHTa, NoAnucaHHoro obemmm cTopoHaMu.
B HekoTopbIX cny4Yasax 3ak/4veHue [OroBopa B BMAE OOHOrO0 AOKYMeHTa MpsAMO MnpennucbiBaeTcs
3aKOHOOaTeNbCTBOM - B YaCTHOCTU, Takoe TpeboBaHMe YCTaHOBJ/IEHO K JOrOBOPaM O MPUCOEANHEHUN CETEN
3/1EKTPOCBA3N.

Heo6xoOuMMO OTMYaTh 3aK/loYeHWe A0oroBopa OT MOoAMNMCaHMA Aorosopa. TepMuH "3akodeHne aoroesopa’
03Ha4YaeT CoBepLUEHNE CAENKN, N3 KOTOPON BO3HUKAET A0roBOP-MPaBOOTHOLLEHNE, 0 KOTOPOM, COBCTBEHHO,
M naet peyb. MNognucaHne [OroBopa-AOKYMEHTa YMOJIHOMOYEHHbIMM MPEACTAaBUTENAMU CTOPOH JvLb
TOJNIbKO YAOCTOBEpPsieT (haKT COBepLUeHUA CAeNKU Ha ofnpeaeneHHbIX YC/J0BUSX, HO He uMeeT
CaMOCTOATE/IbHOIO 3HaYeHus. Tem 6osiee, YTO B HEKOTOPLIX CAyYasx MNOAMUCAHHbIA AOrOBOP HUYTOXEH Kak
cliefika 1 He MMeeT NPaBOBbIX MOC/AeACTBUN.

3aKOH npegycMmatTpmBaeT OOBOJZIbHO MHOIo cCjiy4aes HeOeNnCTBUTENbHOCTU (He3aKNOYEHHOCTN) 0oroBsopa,



rnognuMcaHHoro obenMm CTOpoHaMmM N CKPENJIEHHOro Ux rnevyaTamu. B yacTHoOCTW, HEQENCTBMUTENEH [OrOBOP,
NpoTMBOpEeYalUNiA 3aKOHY WJNW HOPMATUBHOMY MPaBOBOMY aKTy. HepencTBuTeneH [oOroBop B Ciaydae
HecobnoaeHUss HOTapuasbHOW (GOPMbI CAESKN WX ee rocydapCTBEeHHOW perncrtpaunn. HepencreurteneH
[OroBop, B KOTOPOM CTOPOHbI HE JOCTUI M COrslacusa no npegmMeTy OOroBopa MKM Mo BCEM CYLLECTBEHHbIM
yC/I0BMSIM [OroBOpa, CYWeCTBYyeT W elle Uesnbli psad OCHOBaHUA HeoeNCTBUTEsSIbHOCTW MoAMNuUCaHHOro
norosopa. HakoHel, CyLecTBYIOT cCreuualsibHble NpaBufia, NPUMEHUMbIE K MOMMEHOBAHHLIM [LOroBOpam,
Tak, B YaCTHOCTW, HeAEeNCTBUTEJIEH OOrOBOP apeHbl, U3 KOTOPOro HEBO3MOXXHO OAHO3HAYHO YCTAaHOBUTb
obbekT apeHabl (cT. 607 TK P®). Takmm o6pa3om, nognucaHme p[orosopa YMOJIHOMOYEHHbLIMU
npeacTaBUTENAMU CTOPOH OTHIOAb He BCerfa O3Ha4vaeT, YTO 3TOT AOroBOp AENCTBUTENIbHO 3aKJIloYeH W
BCTYNWJ B tOPUONYECKYIO CUIY.

O6 ynoNHOMOYEHHbIX MpeAcTaBUTeNax CTOPOH cfieAgyeT ckasaTb 0cob6o. He obnagas HU COBCTBEHHbLIM
pa3yMoMm, H/ COBCTBEHHbBIM TEJIOM, IOPULANYECKOE INLO MO CBOE Npupoae u3nYeckn He MOXKeT coBepllaTb
nencTems camo no cebe. OT MeEHU PUIANYECKOro inua Bcerga AeWCcTBYOT NpeacTaBuTeNn, nosHoOMoYmMs
KOTOPbIX OCHOBaHbI NGO Ha 3aKOHOOATENbCTBE U yYpeauTesibHOM AOKYMEHTE lopuanyeckoro nauua, imbo
Ha [OBEPEHHOCTU, BblAAHHOW OT UMEHU 3TOr0 IPUANYECKOro nLa.

OT MMeHM XO3ANCTBEHHbIX 0b6wecTB (B 4YacTHOCTM, OOLIECTB C OrpaHMYeHHOMW OTBETCTBEHHOCTLID W
aKLUMOHepHbIX 06LlecTB) Ha OCHOBaHMM ycTaBa obuiecTBa 6e3 QOBEepPeHHOCTU OEeNCTBYET e€OUHOJIMYHbLIN
WCMOJIHNTENbHBIN OpraH obuwecTtBa (Hanpumep, reHepasibHbl AupekTop). MOAHOMOYMS €[UMHOJINYHOIo
WCMNOJIHUTENbHOrO OpraHa YyOOCTOBEPAITCS MNPOTOKOJOM cobpaHMA YYaCTHMKOB WKW  aKLWOHEepoB
X038NCTBEHHOro obuiecTBa, Ha KOTOPOM MPUHATO pelleHne O Ha3HayeHun (obpas3oBaHUM) eLUHOSINYHOIO
WCMNOJIHUTENbHOIr0 OpraHa, a TakXxe BbIMUCKOM U3 EANHOro rocyapCTBEHHOro peecTpa pUANYeckKnx nuL
(ErPHOJT).

ELAVNHONNYHBLIA MCMONHUTENbHBLIA OpraH BMpaBe He TOJIbKO COBepllaTb CAENKU OT MMeHU obuiecTBa, HO ”
BblAaBaTb OT uWMeHM obuwiecTtBa JpyruMm AvuaMm [OOBEPEHHOCTM, YMOJIHOMOYMBAKOLWEE TaKUX nuy,
(npepcTtaBnTenen) NpencTtaBnAaTb 06LWECTBO Nepen TpeTbuMu Anuamm (cT. 183 NK PO). CnepyeT oTMeTUTb,
YTO MOJSIHOMOYUSA aOMUHUCTPATUBHOINO XapakTepa (M3gaHue MpPUKasoB, PACrOpPsSXKEHUA U T. M.) HE MOryT
6bITb OCHOBaHblI Ha AOBEPEHHOCTU, MOCKOJIbKY Takue OEeNCTBUSA HE SBNSIOTCSA NpeacTaBUTEIbCTBOM Nepes
TpeTbuMn AnLaMu.

O poBepeHHOCTSAX criefgyeT ckasaTb 0cobo. [loBepeHHOCTb A0J1XKHa BbITh COCTaBNEeHa B NMCbMEHHON dopme,
nognvucaHa CoOBCTBEHHOPYYHO €OMHOJIMYHBIM  WUCMOJIHUTENIbHBIM  OpraHoM HPUAMYECKOro Jauua C
MPUIOXKEHNEM NevyaTn 3TOoro puagnyeckoro anua (ct. 183 MK PO). 1o0BepeHHOCTb Ha COBEpPLUEHME COESOK,
Tpebyownx HoTapuanbHoi ¢OpPMbl, A[OJKHA ObITb HOTapuasibHO ypocToBepeHa. 0Ob6a3aTeNbHOMY
HOTapuaJibHOMY yOOCTOBEPEHUIO NOAJIEXNT TakXe NOBEPEHHOCTb, BblAaHHasa B nopsaake nepegosepus (CT.
187 'K P®). Brnpo4yeM, 3aKOH He NpenATCTBYeT HOTapMasbHOMY YOOCTOBEPEHUIO N OPYIrNX OOBEPEHHOCTEN
Mo »XenaHuto foBepuTens.

[loBEepeHHOCTb, B KOTOPOW He yKa3aHa faTa ee CoBepleHuns, HUY4TOXHa. CpoK AeNCTBUA OOBEPEHHOCTU He
MOXeT MpeBbiwaTb Tpex seT. B cay4ae, ecnm B [OBEPEHHOCTM HE YyKa3aH CpPOK ee [encTBus, TO
0OBEPEHHOCTb AEeNCTBUTEsNIbHaA B TeYeHMe OAHOro roja, 3a UCKIYEHMEM HOTapuasibHO YAOCTOBEPEHHbIX
OOBEpPEHHOCTEN, MpefHa3Ha4YeHHbIX A1 COBEpPLUEHUA OEeNCTBUM 3a rpaHuuen PP. Takasd OOBEPEHHOCTb
OENCTBYET B Te4YeHne HeonpenesieHHOro Cpoka A0 ee 0OTMeHbl foseputenem (cT. 186 MK PO).

Mpn OTCYTCTBMKX MOJIHOMOYMIN OENCTBOBATb OT MMEHWN AOBEPUTENS (TO €CTb NP OTCYTCTBUN OOBEPEHHOCTU)
AN NPU NpPEBbILLEHNN MOJIHOMOYUA, NPeaOoCTaBJ/IEHHbIX AOBEPEHHOCTbIO, CAeSIKa CYMTAETCHA 3aKJII0YEHHON
OT MMEHW COBEPLUMBLLErO €e NnLa, ecsin TOJIbKO AOBEPUTESNb BMOCAEACTBUM He 0400pUT AaHHYIO COENKY U
TEeM caMbIM NMpuMeT Ha cebs COOTBETCTBYIOLWME NMpaBa 1 0693aHHOCTMK.

Kak y>e oTMeyYasiocb paHee, AOroBOp eCTb corjaweHue ob yCTaHOBJIEHMU, N3MEHEHUN N MPEeKpalleHumn
rpa>kgaHckux npaB 1 obsisaHHOCTeN. I3aMeHeHMe UK pacTop>XXeHne 0OoroBopa-rnpaBoOOTHOLLIEHUS 03HavYaeT
M3MEeHeHne nUan pacTop>XeHne COOTBETCTBYOLWMX NMpaB 1 0683aHHOCTEN K, Kak cneayeT 13 cT. 450 MK PO,
oCyLlecTBAsAeTCAa No cornaweHnio obenx CTOpPOH, €C/in MHOEe He MNpPeayCcMOTPEHO 3aKOHOM WAU CaMUM
norosopoM. Takum obpasom, corsalleHne o6 U3MeHeHUM WM PacTOPXXEHUU OO0roBopa TakXe SBAAeTCS
OOroBOpPOM, MpPeagMeToM KOTOPOro CAYXWUT BHECeHWe U3MEHEHMN B COOTBETCTBYIOLLMA AOrOBOP WU €ro
npekpatieHne. CornaweHune o6 naMeHeHNN NN pacTOP>XEHUN OOroBOpa, Kak NpaBusio, COBepLUaeTCs B TON
xe opme, 4To n gorosop (CT. 452 K PO).

Mo obwiemy npaBuiy rpaxaaHCKoe 3aKOHOAATesIbCTBO 3anpellaeT OAHOCTOPOHHUI OTKa3 OT MCMOJIHEHUA
obszaTensCcTBa WAM OAHOCTOPOHHEE Wu3MeHeHue ero ycnosun. OAHaAKO, OAHOCTOPOHHUM OTKa3 oOT
WCMOJIHEHNSA o06s3aTeNbCTBa, CBA3@HHOMO C OCYLWECTBJEHUEM €ro CTOPOHaMu MnpeanpuHUMaTeNbCKON
[eATenbHOCTU, U OAHOCTOPOHHEE W3MEHEHMe YC0BUI Takoro o6si3aTenbCTBa [AOMYCKalOTCA TakXe B
cnyydasnx, MpeayCMOTPEHHLIX AOrOBOPOM, €CJ/IN MHOE He BbITEKAET M3 3aKOoHa WM cyllecTBa obsa3aTenbcTBa
(cT. 310 TK PO).

UcnonHeHue porosopa

Mpu3HaBas 4YacTHOe MpPaBO, 3aKOH MOCTYJIMPYET, YTO LOrOBOPHble 0653aTeNbCTBa OO0/IKHbI UCMOJHSATLCSA



Hagnexawmm obpasom (cT. 309 K PD), HemcnosHeHMe WNM HeHaAsiexxallee WCMOJSIHEHWE AO0rOBOPHbIX
0653aTeNnbCTB BJIEYET rpa’kAaHCKO-MPaBOBYK (MMYLLECTBEHHYIO) OTBETCTBEHHOCTb, O KOTOopon OypeT
Cka3aHo pJasee. Hago 3amMeTuUTb, 4TO WCMNOJIHEHME [OrOBOPHLIX 06s3aTeNnbCTB Mo obuweMy npaBuly
npenctasnsetr cobom pencrene wunu 6espencreme (Bo3gep)xaHMe OT COBEPLUEHMS onpeaesieHHbIX
nencrteun). dencrteme nnmn 6esgencTemne IOPUCTbI Ha3blBaloT KPacMBbIM CJIOBOM "fesHune".

B coBeTCKOM [OOKyMeHTasbHOM 060poTe IpUANYECKUA haKT UCMOJIHEHUS, HEHaOJeXAaLlero UCMoJIHeHUs
WM HeucnosHeHus oba3aTeNbCTB MO [OOroBOPY YAOCTOBEPSJSICS [OOKYMEHTOM Mof Ha3BaHuem "akT",
KOTOpble MOAMMCbIBaAAN NPeaCcTaBUTENN CTOPOH A0roBopa. LaHHyo TpaaAuuuio yHacaenoBaan npakTUHecKu
Bce cTpaHbl CHI, obbldan penosoro ob6opoTa KOTOPbIX MpeaycMaTpuBalOT COCTaB/ieHME aKTa B
YZOCTOBEPEHME NCMOSIHEHNS NN HEUCTOJTHEHUS] [ OrOBOPHbIX 0643aTENbCTB.

IBYCTOPOHHUI aKT npencTasnaseT coboil npuMep cornalleHus CTOPOH, KOTopoe, OA4HAaKo, He ABAseTCs
foroBopoM. CaM no cebe akT He BJie4YeT YCTaHOBJIEHNE, U3BMEHEHME UM MPeKpaLleHNe rpaXKaaHCKNX Mpas
n 06s13aHHOCTEN, OHAKO aKT Y[0CTOBepseT pUANYEeCcKUiA (akT, NMocseACcTBUsS KOTOPOro onpeaensatoTcs
[OoroBopoM. Hanpumep, akT (HaknagHasl) yOooCToBepsieT (akT nepefayn ToBapa MOKynaTesto, 4To, B
COOTBETCTBUN C [AOroBOPOM, BJIeYeT HacTyrnjeHne o6A3aHHOCTM MOoKynaTens BbiNAaTUTb MNPOAABLY
[OrOBOPHYIO LieHYy ToBapa.

B cooTBeTCTBMM CO CTaTben 6 pepepanbHOro 3akoHa "O byxrantepckom yyeTte", byxrantepckme onepauunm
COBEpLWaTCa TOJNIbKO Ha OCHOBaHMM COOTBETCTBYIOLIMX MNEPBUYHbLIX [AOKYMEHTOB. Hasnorosoe
3aKOHOOaTeNIbCTBO TakKxe npenycMaTpvBaeT HeobXoOMMOCTb MepBUYHbIX [OOKYMEHTOB [AJ1f uenen
HaJIoroBOro yyeTta (ucyncneHus Hanora Ha nNpubbiib) N NCYHUCEHNSA Hasora Ha Ao06aB/eHHY0 CTOMMOCTb.
TakuM NepBUYHbIM LJOKYMEHTOM SIBJISE€TCS aKT.

Ons uenen BGyxranTepcKoro yyeta U UCHYUCSIEHUS HAJIOrOBbIX MaTeXel akKT OOJ/IKeH COOTBEeTCTBOBATb
TUNOBOMN hopMe YTBEPXKAEHHbIM ()efepasibHbiM OpraHoM BnacTum B obnactum ctatucTtmku (FockomcTaT,
PoccTaT). Takne TmnoBblie GOPMbl aKTOB YTBEPXXAEHLI AJ19 HEKOTOPbIX BUAOB MOMMEHOBaHHbLIX 4OrOBOPOB, B
4aCTHOCTM A5 AOrOBOPOB MOCTABKWU U CTPOUTENLHOIrO noapsaaa. HecobnogeHne gpopmbl akTa 4peBaTo ONs
CTOPOHbI-MAaTEesNbLUNKa HEBO3MOXHOCTbIO YMEHbLWUTL Hanoroobnaraemyto 6asy no Hanory Ha npubbiib ©
HEBO3MOXXHOCTbIO NMPUMEHNTb Hanorosble Bbl4eTbl Mo HAC.

NMoMnMo akTa, ncnonHeHne obAa3aTeNbCTB KOCBEHHO YA0CTOBEpPSAeTCa cHeToM-akTypor. Cam no cebe cyeT-
hakTypa NpUMeHsIeTCA UCKJIIOYNTENbHO B KavyeCTBe OCHOBaHUA AN MPUMEHEHUS HaJIOrOBOro BblYeTa Mo
HOC » He uMeeT rpa’kAaHCKO-NPaBOBOro cogep>aHus. Mopafok BbICTABJIEHMSA U y4eTa, a TakXXe dopMa
cyeToB-(haKTyp YyCTaHaB/MBAETCA HaJIOroBbIM 3akKoHoAaTenbCTBOM. OpHako, cyaebHas npakTuka
MoKa3blBaeT, 4YTO CyAbl MPUHMMAlOT CYeT-PaKTypy B Ka4yeCcTBe [OKa3aTesbCTBa (akKTa MWCMoJHeHus
0653aTeNnbCTB CTOPOHOW, BbICTaBUBLLUEN CYET-PaKTypy, XOTH MOCAeOHUA MOAMUCbIBAaeTCA NpeacTaBuTenem
TOJIbKO O HOW CTOPOHBI.

B cnyyae, ecnn caenka umeeT OJAWMIACSA M OAHOPOAHLIA XapaKTep (HanpuMmep, OKa3aHue yCayr CBSi3u B
TeyeHne HeonpeaeneHHoro Cpoka), CTOPOHbI Aoroeopa obbIYHO NpeaycMaTprBaloT B 40roBOpe pasaeseHmne
nepvona OENCTBUS AOroBopa Ha YCJIOBHbIE pacyYeTHble nepuolbl. PacyeTHbIN Nepuod Kak npaBu/io paBeH
OZIHOMY KajieHOapHoMy Mecsily. B 3ToM cliydae npuemka MCMoSIHEHUS MO AO0roBOpy W pacyeTbl CTOPOH
OCYLIECTBNSAOTCA OTAENbHO 3a KaXKAblll pacyeTHbI nepuod. HeobxooMMo OTMETUTb, YTO €C/N YCJIOBUS
ONsilenca caefnky He MnMpenycMaTpuBaloT BBeZleHMEe pacyeTHbIX MepuoaoB, TO MNPUEMKa WCMOJIHEHUS Mo
chesnke u, COOTBETCTBEHHO, B3aMMHble pacyeTbl CTOPOH, MPOM3BOASATCS MOC/ie OKOHYaHWUS OOroBopa.

ﬂOFOBOpHaH OTBEeTCTBEHHOCTb

CTopoHa Oorosopa, He MCNOJIHUBLUASA UM HeHagnexawmm obpa3om ncnoaHmeLas ceon obasaTenbCcTBa No
noroesopy, no obuwemy npaeuay obsi3aHa MOJIHOCTbIO BO3MECTUTb YObITKM APYron CTOpoHe (CTopoHam)
norosopa (cT. 393, cT.15 K PO). lNpn 3TOM OTBETCTBEHHOCTb HaCTyMaeT Npu Haan4dmn BUHbI (YMbICNa Uan
HEOCTOPOXXHOCTN), KPpOME Cly4YaeB, KOrga 3akKOHOM WM LOrOBOPOM He npenycMoTpeHbl UHble OCHOBAHUA
OTBETCTBEHHOCTW, MPUYEM 3aKJIlOYEHHOEe 3apaHee corjaweHne o6 yCcTpaHeHUn UAM OorpaHuvYeHun
OTBETCTBEHHOCTW 3@ YMbILLUJIEHHOE HapyLleHne 0653aTeIbCTB CHNTAETCA HUYTOXKHBLIM U HE MMEET NPaBOBbIX
nocnencTeuin. OTCYTCTBUE BUHbI A0KA3blBAa€TCA JINLOM, HapyLLIUBLLUUM 065a3aTenbCcTBO, (CT. 401 TK PO).

Mop ybbITKamMm B rpakAaHCKOM 3akoHofaTesnbcTBe (CT. 15 NK P®) noHumatoTCs:

-pacxodbl, KOTOpble MOCTpadaBliass CTOpPOHa Mpou3Besa WIM [oshkHa OyneT npousBecTu Ass
BOCCTAHOBJIEHUS HapyLleHHOro rnpaea (B TOM 4ucsie npaBa MNoOJb30BaHWUS YCJyroi, obsi3aTenbCcTBO MO
0Ka3aHM KOTOPO He BbINo UCMONIHEHO Hagiexalm obpasom);

- yTpaTa Win noBpe>XxgeHne nMyulecTBa B AEHEXHOM Bblpa)KeHnn (peasnbHbin yuiepb);

- yNyuwleHHas Bbiroga, To eCTb HENOJIy4YeHHble [OX0Abl, KOTOPble NOCTpaAaBLluas CTOPOHa nojay4una 6bl npw
06bIYHbIX YCNOBUAX OeATENbHOCTU, ecnn 6bl ee NMpaBo He BbII0 HapyLIEHO.

B 10 Xxe BpeMa 3aKOHOM WM CaMUM OOroBOpoOM MOXET ObITb npenycMoTpeHo BO3MeLlleEHNE y6bITKOB B



MeHbLUEM pa3Mepe. YYnTbiBas NpefesibHy XXeCTKOCTb obLiero npasuia 0 NOJIHOM BO3MELLEHNN YOLITKOB,
yC/0BMSA LOroBopa B NojaBnsolleM O0AbLIMHCTBE Cly4YaeB NpenycMaTpuBalOT BO3MeLleHne YObITKOB B
MeHbLUEM pa3Mepe. IHaye roBops, 4OroBapuBascb 06 0OTBETCTBEHHOCTU 3@ HapyLUeHWe O0roBopa, CTOPOHLI
haKTUYEeCKN LOrOBapmMBaOTCA O CHUXXEHMN OTBETCTBEHHOCTM MO CpaBHeHMo ¢ obwmm npasusiom. B cayyae,
ecqn B porosope BoobLle OTCYTCTBYIOT ycnoBus o6 OTBETCTBEHHOCTM CTOPOH, MNpuMeHseTca obuiee
npasuno cT. 15 MK PO.

[loroBopoM MO)XXeT ObITb MpefycMOTpPeHa HeyCTOWMKa 3a HEUCMOJIHEHME WIN HeHadJsiexallee UCMNOJIHEHnEe
ob6s3aTenbCcTB. B TakoM cnyyae ybbITKM BO3MELLAlOTCSA B YaCTW, HE MOKPbITON HEYCTONKOW, OAHAKO 3aKOHOM
MJn JOroBopoM MOryT BbITb CneunasibHO NpegycMoTpeHbl cregytowme cnydam (cT. 394 TK PO):

-00MYCKaETCs B3bICKAHUE TOJIbKO HEYCTONKU, HO He yObITKOB;
-yObITKM MOTrYT 6bITb B3biCKaHbl B MOJIHOM CyMMe CBEPX HEYCTOMNKU;

-no Bbibopy NocTpagaBLUen CTOPOHbI MOTYT BbITb B3biICKaHbl 1NbB0 HeycTowmKa, NMbo ybbITKuW.
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